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Myron SELZNICK, DECEASED, BANK OF AMER- 
IONAL TRUST AND SAVINGS ASSOCIATION, DAvID 
‘NICK AND CHARLES H. Sacus, ExEcutors, 


TERS 
Vv. 


SSIONER OF INTERNAL REVENUE, RESPONDENT 


IN FOR REVIEW OF THE DECISION OF THE TAX 
COURT OF THE UNITED STATES 


BRIEF FOR THE RESPONDENT 


OPINIONS BELOW 


norandum opinion of the Tax Court rendered 
49 CR. 2, 69-74), is unreported. The opinion 
mental opinion of the Tax Court on remand, 
ed November 28, 1950 (R. 121-152), are re- 
15 T.C. 716. 


JURISDICTION 


e involves federal estate taxes. The Commis- 
ytice of deficiency (R. 25-30) was mailed to 
fers on or about March 27, 1947. (R. 4, 25, 


for redetermination under section o/1 (a) 

ternal Revenue Code. (R. 1, 3-30.) The « 
the Tax Court that there is a deficiency in es 
$199,842.44 was entered on June 7, 1949. | 
The case was then brought to this Court | 
for review filed July 29, 1949 (R. 3, 92-97), pn 
the provisions of Section 1141(a) of the Inte 
nue Code, as amended by Section 36 of the A 
20, 1948. On December 28, 1949, this Court 
mandate vacating that decision and rema 
cause to the Tax Court for further consider 
suant to the stipulation of the parties. (R 
After further proceedings, and on April 3. 
Tax Court entered its decision pursuant t 
that there is an overpayment in estate tax in t 
of $12,108.22, which amount was paid after t 
of the notice of deficiency. (R. 152-153.) 1 
now brought to this Court by petition for r 
May 25, 1951 (R. 155-160), pursuant to the 

of Section 1141(a) of the Internal Revenu 


amended. 
QUESTION PRESENTED 


Whether assets transferred by the deceder 
June 7, 1932, to a trust created by him on J: 
1932, should be included in his gross estate 
poses of the federal estate tax under Secti 
(d) or (g) of the Internal Revenue Code. 


STATUTES AND REGULATIONS INVOLVED 
These are set out in the Appendix, infra. 
STATEMENT 


The Tax Court found the following facts 
134) : 


tate tax return of the decedent was filed with 
tor of Internal Revenue for the Sixth District 
‘nia on June 22, 1945. (CR. 124-125.) 

lary 29, 1932, the decedent created a trust 
1e Citizens National Trust and Savings Bank 
igeles as trustee. (R. 125.) 

II of the trust agreement reads as follows (R. 


e Trustor agrees that as to the insurance 
es delivered to the Trustee or which may here- 
be delivered to it: 


cause each and every policy intended to be 
subject to this agreement and the trusts here- 
> to be made payable to the Trustee by suffi- 
designation as beneficiary thereof, or in such 
manner as the parties hereto and any insurer 
agree, and the Trustee assumes no responsi- 
for the sufficiency or effect of any instrument 
reement by which any policy shall be made 
dle to it. 


III of the trust agreement provides, in part 
26): 


ring the lifetime of the Trustor, Myron Selz- 
no sale or exchange of property which may at 
ime comprise the principal of the trust estate, 
o change in the investments of the principal of 
ust estate, shall be made by the Trustee ex- 
on the written order and direction of said 
or or his duly authorized agent, ........... 

said Trustor during his lifetime hereby re- 
s for himself and/or his agent to be designated 
time to time, the right to direct, in writing, 
Trustee as to the investment of all cash prin- 
in any securities and/or property whether or 
1e eqame mav he annroved and narmicahla hry 


Mea With tHe LLillsteoe, LU POVUKS sal apt 
of David O. Selznick and/or Loyd Wrig 
substitute other persons to act for and 
David O. Selznick and/or Loyd Wright, 
pacities herein in this paragraph pro 
them to act. 


Article VI of the trust agreement provide 
(R. 126): 


* * * [The trustees] shall, after suffi 
or other securities have been deposited in 
so that the income therefrom shall be 
(until such time the Trustor agrees to 
premiums himself), also pay any and all’ 
on life insurance policies and/or contre 
may be transferred and/or delivered by tl 
to the Trustee pursuant to the terms he! 


Article VII of the trust agreement reads 
(R. 126-127) : 


This Trust is irrevocable. The entire 1 
received and derived from the trust 
available for distribution hereunder sl 
said Trustee paid monthly or in other 
installments as directed by the Trustor 
Selznick for and during his lifetime; 
Myron Selznick, however, reserves the 
direct the Trustee from time to time to ¢1 
and add any and all income which, purst 
terms hereof, may be payable to him, to 
cipal of the corpus of the trust estate, 
written instructions from time to tin 
manding. 


Article VIII of the trust agreement read 
as follows (R. 127): 
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nder shall go and be paid by said Trustee in 

monthly installments, as follows: [There 
"8 various provisions for the distribution of 
ust income to the decedent’s widow, daugh- 
arents, brothers and their children and a final 
sion for termination of the trust and distribu- 
f the corpus and for remainder to charity on 
ilure of any of the heirs surviving. | 


VIII further provides that (R. 127): 


» Trustor reserves the right to change or sub- 
e, from time to time, the said charitable insti- 
is, by giving notice of such change or substi- 
1 to the T’rustee in writing. 


XI provides as follows (R. 128): 


withstanding the fact that this Declaration of 

is irrevocable, the Trustor, for himself and 
half of the beneficiaries, reserves the right to 
on any court of competent jurisdiction at any 
und from time to time to amend and/or con- 
the same; provided, however, that no amend- 
shall change the provisions of this trust which 
have the effect or which is intended to or 
eause the same to be construed to be or amend 
ea revocable trust rather than an irrevocable 


> Trustor reserves the absolute right to cancel 
ise to be cancelled, and revoke or cause to be 
ed, any of the insurance policies herein re- 
1 to, or which may hereafter be added to this 
, provided that he first obtain the written con- 
f any two of the following, to wit: The Trus- 
avid O. Selznick and Loyd Wright; provided 
er, that upon any cane¢ellation any cash sur- 
r values received on any such policies, shall 


(R. 128-129) : 


Any income accrued or undistributed a 
mination of any trust or estate hereun 
belong and go to the beneficiary or benefic 
titled to the next eventual estate, in the s 
portions as the principal hereof, provic 
ever, that it is an express condition of 
herein created, which shall take preced 
any and all other provisions herein relat: 
distribution of the trust estate, that the 1 
authorized and empowered and may in 1 
absolute discretion, although it is not ob! 
to do, from the net income and/or princi, 
trust estate and in such manner as to it 1 
equitable and just, pay a reasonable sm 
defraying either in whole or in part the es 
the last illness and of the funeral of th 
and/or any specifically named or conting 
ficiary or beneficiaries under said Trust. 


The decedent transferred assets to the tru 
lows: 


On January 29, 1932, decedent transferr 
trust assets (other than life insurance contré 
ing a value on the date of decedent’s death 
951.83. After June 6, 1932, decedent transfer 
trust, assets (other than life insurance contr 
ing a value on the date of decedent’s death 
817.79, which amount it is stipulated and agre 
event, is properly includible in decedent’s g1 
(and which represents $28.81 more than the a 
ported in the estate tax return on account of t! 
G29) 

Decedent also assigned to the trust, prior 
1929 life insurance contracts owned bv hin. 
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lente a deted ont s death, were $188,275.31, of 
portion allocable to premiums paid prior to 
LO, 1941, was $148,805.10, and the portion al- 
premiums paid after that date was $39,470.21, 
er sum, it is stipulated and agreed, is in any 
ludible in decedent’s gross estate (and which 
; $62.63 more than the amount reported in the 
return on account of the insurance). (R. 130.) 
forth in the declaration of trust, the net in- 
e trust was to be paid to Myron Selznick. The 
id various amounts to the decedent from time 
set out on pages 130-132 of the record. 
late of decedent’s death there were $1,138.36 
ncome on hand with the trustee which had 
nd which had not been distributed to the de- 
ie 32. ) 
mmissioner determined in the notice of de- 
at all of the property transferred by the de- 
che trust created on January 29, 1932, should 
din the gross estate of the decedent pursuant 
811(c) of the Internal Revenue Code. (R. 


il 1, 1949, the Tax Court entered a memoran- 
on which sustained the Commissioner’s inclu- 
. gross estate under Section 811(¢c), Internal 
Jode, of certain property transferred by the 
in trust. That memorandum opinion was 
ne case of Commissioner v. Estate of Church, 
632. On June 3, 1949, a decision of the Tax 
entered that there was a deficiency in estate 
99,842.44. The taxpayers appealed to this 
m1 23.) 

roceedines in this Court the parties stipulated 


cedent, pursuant to section o11(¢), (da) ¢ 
the Internal Revenue Code. 

The Tax Court held that the property 
tion should be included in the deceden 
estate under Section 811(¢) and based its 
solely on the Church case (Commisstoner 
of Church, 335 U. S. 632). The Tax Cou 
orandum opinion was entered herein on 
1949. Since that time Section 811(¢) — 
amended and the rule of the Church case 
affected by the amendments. See Act of 
25, 1949, Public Law 378, 81st Cong., Ist 
the circumstances it seems appropriate th 
cision of the Tax Court be vacated and | 
be remanded to it for further proceedings 

Accordingly it is hereby stipulated that 
sion below should be vacated and the case 
remanded to the Tax Court further e¢ 
tion in the light of the above-mentionec 
ments to Section 811(c), and also subdivi 
and (g). 


* oe * * 


This Court remanded the proceedings to 
Court. (R. 123.) The nature of the cause un 


date is set forth therein, in part, as follows (R... 

* * * on stipulation of counsel for r 
parties that the decision of the Tax Court 
vacated and the cause remanded to the T 
for further consideration: 


On Consideration Whereof, It is now 
dered and adjudged by this Court that th 
of the said Tax Court of the United Stat 
cause be, and hereby is vacated, and that | 
be, and hereby is remanded to the Tax Co 
United States for further consideration ir 
of the amendments of October 25, 1949, t 
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assets here involved are includible in the de- 
‘ross estate for purposes of the federal estate 


SUMMARY OF ARGUMENT 


x Court’s decision is correct and can be sup- 
t only by the reasoning in the opinion but upon 
unds set out in this brief. 

y of the rights and powers retained by this 
over the assets he placed in trust, all of those 
th non-insurance and insurance) are includ- 
» gross estate under Section 811(c) or (d) of 
nal Revenue Code, and the insurance is also 
ider (g@). 


ARGUMENT 
il 


ets Here Involved Are Includible in the Grantor’s 
‘state under Section 811(c) of the Code, as 
| 


his case was first before the Tax Court it held 
the property in question should be included in 
or’s gross estate for purposes of the federal 
under Section 811(¢) of the Internal Revenue 
| it relied upon Commissioner v. Estate of 
30 U. 8. 632, in that connection. (R. 74.) 
as pointed out above, Section 811(c) was 
- amended by the Technical Changes Act of 
he rule of the Church case was affected by the 
its. Therefore, the parties stipulated for a 
nd pursuant to the stipulation this Court re- 
ie case to the Tax Court for further considera- 
2 light of the amendments to Section 811(c), 
ghdivisions (da) and (co) of the Tnternal Reve- 


erty in question is includible in the grantc 
estate, basing its decision as to the incom 
property (referred to as the non-insurance : 
Section 811(¢c) and its decision as to the inst 
sets on Section 811(¢g) of the Code. (R. 146, 
The Tax Court did not find it necessary to cor 
applicability of subdivision (¢c) to the insura 
(R. 151) or to consider subdivision (d) at all ( 

We submit that the result reached by the 1 
is entirely correct and justified by its reasonil 
as by other considerations which will hereinaft 
lined. This section of our brief will be con! 
consideration of the provisions of Section 811 
the Tax Court correctly concluded are applic 
respect to the non-insurance assets, and which 
are applicable to the insurance assets as well. 

Section 811(c) (1) (B) of the Code, as amen 
Technical Changes Act, provides for the inc 
property donatively transferred by the deced: 
he retained for his life or for any period not 
able without reference to his death or for ai 
which does not in fact end before his death G 
session or enjovment of, or the right to the ine 
the property, or (ii) the right, either alone « 
junction with any person, to designate the pet 
shall possess or enjoy the property or the inco 
from. The Technical Changes Act further 
as follows: 


Src. 7. TRANSFERS TAKING EFFECT AT DE 
*& *% * *% 


(b) The amendment made by subsec 


shall be applicable with respect to estat 
a. dk ete Pe ne nT 


erwise specincally provided 1 sucn seculon OL 

following sentence) apply to transfers made 
fore, or after February 26, 1926. The provi- 
of section 811(c)(1)(B) of such code shall 
1 the case of a decedent dying prior to Janu- 
1950, apply to— 


1) a transfer made prior to March 4, 1931; or 
2) a transfer made after March 3, 1931, and 
or to June 7, 1932, unless the property trans- 
red would have been includible in the de- 
ant’s gross estate by reason of the amendatory 
suage of the joint resolution of March 3, 1931 
Stat. 1516). 


* * x * * 


nstant case the decedent died in 1944 and the 
juestion were transferred to the trust after 
1931, and prior to June 7, 1932. Therefore, 
sto Section 811(¢) turns on whether the prop- 
sferred would have been includible in the 
; gross estate by reason of the amendatory 
of the joint resolution of March 3, 1931], e. 
at. 1516. This is as follows: 


olved by the Senate and House of Represent- 
of the United States of America in Congress 
bled, That the first sentence of subdivision 
f section 302 of the Revenue Act of 1926 is 
led to read as follows: 


») To the extent of any interest therein of 
the decedent has at any time made a transfer, 
ust or otherwise, in contemplation of or in- 
d to take effect in possession or enjoyment at 
er his death, including a transfer under which 
‘ansferor has retained for his life or any pe- 
ot ending before his death (1) the possession 
joyment of, or the income from, the property 
) the richt to designate the nersons who shall 


quate and full ColMsideration 1 money V. 
worth.”’ 


At this point it seems appropriate to mal 
statement with respect to the joint resolu 
pointed out in Hassett v. Welch, 303 U.S. 3 
was expressly designed to overcome the effect 
Heiner, 281 U. S. 238, and other cases fo. 
(Burnet v. Northern Trust Co., 283 U.S. 782; 
v. Barnet, 283 U.S. 183; eicCormek v. Bs 
U.S. 784) which held that the retention of t 
for life of the grantor of a trust was not alo: 
to support taxation of the transfer as one ir 
take effect in possession or enjoyment at or 
grantor’s death. The joint resolution was re 
substance by Section 803(a) of the Revenue A 
c. 209, 47 Stat. 169, with but ‘‘slight verbal dif 
See Hassett v. Welch, supra, p. 307. The joi 
tion and Section 803(a) of the Act of 1932 
retroactively applicable to transfers made pri 
enactment, and they applied only prospe 
transfers with reservation of life income m: 
quent to the dates of their adoption (March 3. 
June 6, 1932), respectively. Hassett v. Wel. 
Helvering v. Bullard, 303 U. 8. 297; Comm 
Clise, 122 F. 2d 998 (C. A. 9th), certiorari d 
U. 8. 821. The provisions of the joint res 
amended by 803(a) were carried forward in 
ternal Revenue Code (Section 811(c)) and 
above they have also been continued by the 
Changes Act. However, as also pointed out 
Technical Changes Act does recognize a dist 
tween the joint resolution and 803(a) and p 
that connection that a transfer made after 


; On this distinction, the taxpayers say (br. 
ise is without the scope of the joint resolution 
it would be covered by the 1932 amendments. 
ak taxpayers are relying on a shadow that is 
ubstance and the Tax Court correctly so held. 
16.) 

connection the Tax Court referred (R. 138) 
owing pertinent provisions of the trust: 


* * The entire net income received and de- 
from the trust estate and available for distri- 
1 hereunder shall be by said Trustee paid 
aly or in other convenient installments as 
ed by the Trustor to Myron Selznick for and 
g his lifetime; the said Myron Selznick, how- 
reserves the right to direct the Trustee from 
(0 time to credit, keep and add any and all in- 
which, pursuant to the terms hereof, may be 
le to him to the principal of the corpus of the 
estate, by giving written instructions from 
(0 time so demanding. 


* * * * * 


y income accrued or undistributed at the ter- 
ion of any trust or estate hereunder shall be 
und go to the beneficiary or beneficiaries en- 
to the next eventual estate, in the same pro- 
ms as the principal hereof, * * * 


‘ax Court noted (R. 1388) that on the date of 
ant’s death there were $1,138.36 of accrued 
me which the trustee had not distributed to 
nt. The Tax Court then carefully considered 
6) all of the arguments in the case and con- 
it it falls within the scope of the amendatory 
of the joint resolution. In so concluding the 
; aptly said (R. 145-146) : 


Us CEO LEENA SSY CP SS RENCE YS ee ee eee Ee eee 


until his power to command the payment 
income was ended by his death. He coulc 
this income at any time and in any manne 
sired merely by so requesting the trustee 
the decedent enjoyed the trust income du 
life to the extent that he desired. No othe 
had any claim upon that income until t 
dent’s death and it was then determined h 
income, if any, the decedent had not called 1 
trustee to pay over to him. The decedent 
the right to the trust income until the tin 
death. The income to which he had a r 
which at his death he had not reduced to pc 
was no less ‘‘retained’’ by him. 

In our opinion, and in the language 
Resolution of 1931, the decedent made a tra 
which he ‘‘retained for his life * * * th 
from, the property * * *.’7 We holdjii 
that the non-insurance assets transferrec 
decedent prior to June 7, 1932, to a trust er 
him on January 29, 1932, are ineludible in | 
estate under section 811(c) of the Code. 


We submit that the Tax Court’s decision i; 
correct. Here the decedent retained the incom 
in every practical and realistic sense, and what« 
be the effect of the ‘‘slight verbal difference 
Fassett v. Welch, supra, p. 307) between the jc 
lution and the 1932 amendment, they do not 
taxpayers here and this case falls within the | 
the spirit of the joint resolution. 

The taxpayers refer (Br. 10-11) to the prov 
the trust that we have quoted above, and reiter 
argument, rejected by the Tax Court, that beca 
was some $1,100 of income accrued at the date 
ant s death and this went to the succeeding 
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therein pointed out, the trust instrument states 
words that the income shall be paid to the dece- 
rand during his lifetime’’ (R. 138), and he had 
command over all of the trust income until he 
‘hat is enough to support the tax. 

ixpayers refer (Br. 12-14) to the Committee 
on the 1932 amendment (H. Rep. No. 708, 72d 
st Sess., pp. 46-47 (1939-1 Cum. Bull. (Part 2) 
491);8. Rep. No. 665, 72d Cong., Ist Sess., pp. 
939-1 Cum. Bull. (Part 2) 496, 532)), which 
part as follows: 


he purpose of this amendment to section 302(c) 
he revenue act of 1926 is to clarify in certain 
ects the amendments made to that section by 
joint resolution of March 3, 1931, which were 
sted to render taxable a transfer under which 
Jecedent reserved the income for his life. The 
t resolution was designed to avoid the effect of 
sions of the Supreme Court holding such a 
sfer not taxable if irrevocable and not made in 
emplation of death. Certain new matter has 
been added, which is without retroactive effect. 


he changes are: 


-) The insertion of the words ‘‘or for any 
od not ascertainable without reference to his 
h,’’ is to reach, for example, a transfer where 
dent reserved to himself semiannual payments 
1e income of a trust which he had established, 
with the provision that no part of the trust in- 
e between the last semiannual payment to him 
his death should be paid to him or his estate, or 
re he reserves the income, not necessarily for 
remainder of his life, but for a period in the 


cidentally, it should be noted (R. 63, 128-129) that under 


HoeCCssal Y CICMICIIe. 

(2) The insertion of the words ‘‘or for 
riod which does not in fact end before his 
which is to reach, for example, a transfe 
decedent, 70 years old, reserves the incom 
extended term of years and dies during t] 
or where he is to have the income from and « 
death of another person until bis own de: 
such other person predeceases him. This is 
fying change and does not represent new 

(3) The insertion of the words ‘‘the rig! 
income’’ in place of the words ‘‘the ine 
designed to reach a case where decedent 
right to the income, though he did not acti 
ceive it. This is also a clarifying change. 


Taxpayers say that these reports illustrate - 
of situation, not covered by the joint resolution, 
1932 amendment was intended to eure. Buta 
that to be so, it does not help the taxpayers hex 
payers rely upon the example in paragraph | 
respect to reservation of semiannual paymen 
come, but with the provision that no part of th 
between the last semiannual payment to the » 
and his death should be paid to him or his este 
submit that such reliance is misplaced. Even ¢ 
that a situation of that kind would not be covers 
joint resolution, still it is plainly distinguisha 
the instant situation because here the grantor 
trol of all the income until he died. 

The taxpayers also rely (Br. 13-14) upon 
plicable Regulations (Treasury Regulations - 
tion 81.18, as amended (Appendix, ifra)) wl 
tain a similar reference with respect to a reser 
quarterly payments of trust income where no: 
income between the last quarterly payment an 


income until he died. 
xpayers say (Br. 14) that the decedent’s power 
payments of income is without significance 
; we submit it is highly significant and the Tax 
‘operly took it into consideration in deciding 
in favor of the Commissioner. 
e see nothing in the practical construction put 
provisions of the trust in the instant case that 
d to our views. Taxpayers point out (Br. 15) 
periods between income payments to the 
luring his lifetime varied somewhat, and this 
crengthens the view that he had complete con- 
> the situation and could have the income 
and if he wanted it. That is what he intended 
is what he got. 
cases such as /Tassett v. Welch, supra, the tax- 
iy (Br. 7-8, 16-17) that this is a doubtful case 
loubt should be resolved in their favor. but 
‘may be the scope of the rule as to resolution 
s (see White v. United States, 309 U. 8. 281, 
submit there is no substantial doubt in this 
in any event the question of statutory con- 
that is presented should be decided. Cf. Com- 
rv. Nathan’s Estate, 159 F. 2d 546 (C. A. 7th), 
i denied, 334 U. S. 8438. Doubts disappear 
question is carefully examined. 
light of the foregoing considerations we sub- 
the Tax Court correctly held that the non- 
2 assets should be included in the grantor’s 
ite for purposes of the federal estate tax under 
11(c), as amended. 
ains to add a word with respect to the insur- 
sts which we think are also includible under 


and that aspect of the case will be discussed 1 
section of this brief. It is true that the divi 
unmatured life insurance policies are not ger 
sufficient significance to merit treating them <¢ 
for purposes of taxation; they are rather tre 
return of premiums paid. See I Paul, Feder 
and Gift Taxation (1942), Sec. 10.21, p. 543. - 
in view of the power of the instant decedent, v 
be more fully discussed hereafter with respe 
divisions (d) and (g) of Section 811 of the 
surrender the policies for cash and to control t] 
ment of the proceeds so that he could in effect 
tained the income from such investments (R. 
128, 150-151), we think that it would not be | 
far to hold that the insurance assets, as well as 
insurance assets, are includible under Sectio: 
The Commissioner took that position in the T 
and indeed the taxpayers appear to recognize 
that the insurance is involved under subdivi 
The regulations are in harmony with that vi 
Treasury Regulations 105, Section 81.25. 
Paul, Federal Estate and Gift Taxation (194 
Section 10.39, pp. 374-376. 

In view of the foregoing we submit that ¢ 
property here involved should be included in 
estate under Section 811(c); and if this Cou 
with us as to this it will be unnecessary for it to 
the further aspects of the case which will be : 
in the following sections of this brief. 


ial 
Subdivision (d) Also Applies 
As stated above, in the Tax Court proceec 


ut in view of its disposition of the case the 
rt did not find it necessary to pass on the point. 


) 


the Commissioner is of course free to rely upon 
ion (d) here (Helvering v. Gowran, 302 U.S. 
247), and indeed the taxpayers so concede (Br. 
ill outline briefly our views with regard thereto. 


n 811(d) (2) of the Code provides for inclusion 
erty donatively transferred by the decedent 
1e enjoyment was subject at the date of his 
any change through the exercise of a power, 
‘the decedent alone or in conjunction with any 
(0 alter, amend, or revoke. 

stant trust contains the following provisions 
Zo): 


otwithstanding the fact that this Declaration 
‘rust is irrevocable, the Trustor, for himself 
on behalf of the beneficiaries, reserves the right 
etition any court of competent jurisdiction at 
time and from time to time to amend and/or 
true the same; provided, however, that no 
ndment shall change the provisions of this trust 
*h shall have the effect or which is intended to 
hall cause the same to be construed to be or 
nd it to be a revocable trust rather than an ir- 
cable one. 

ne Trustor reserves the absolute right to concel 
ause to be cancelled, and revoke or cause to be 
ked, any of the insurance policies herein re- 
ed to, or which may hereafter be added to this 
st, provided that he first obtain the written con- 
of any two of the following, to-wit: The Trus- 
David O. Selznick and Loyd Wright; provided 
her, that upon any cancellation any cash sur- 
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graph above, although the second paragraph 
particularly with insurance policies, should 
borne in mind in connection with (d). 

We submit that under the provisions of the t 
decedent had a power to alter or amend whicl 
cient to justify taxation under subdivision (d_ 

It is settled that the statute applies to a ca 
the grantor of a trust reserved the power to 
shares of beneficial interest therein, even th 
could not direct payment to himself (Commis 
Estate of Holmes, 326 U. 8S. 480; Porter v. 
stoner, 288 U.S. 486; Commissioner v. Newb 
tate, 158 F. 2d 694 (C. A. 2d); Mollenberg’s 
Commissioner, 173 F. 2d 698 (C. A. 2d); M 
Maloney, 121 F. 2d 257 (C. A. 3d), certiorar 
314 U.S. 6386; Thorp’s Estate v. Commissione: 
2d 966 (C. A. 3d), certiorari denied, 333 U.S 
re Tyler’s Estate, 109 F. 2d 421 (C. A. 3d) ; Gug 
v. Helvering, 117 F. 2d 469 (C. A. 2d), certiorai 
314 U.S. 621; 1 Paul, Federal Estate and Gift ' 
(1942) and 1946 Supplement, Section 7.09) 
makes no difference whether the power was ex 
by the grantor individually or as trustee. 
sioner v. Newbold’s Estate, supra; Jennings 1 
161 F. 2d 74 (C. A. 2d) ; Estate of Nettleton v. 
stoner, 4'T. C. 987. 

See also Commonwealth Trust Co. of Pitts 
Driscoll, 50 F. Supp. 949 (Pa.), affirmed, 137 ] 
(C. A. 3d), certiorari denied, 321 U.S. 764. 

Hence it is clear that (d) applies to a case wv 
grantor reserved the power to change the schem 
joyment of the trust property in a substantial 

We submit that this is such a case. Here tl 


nt should make it revocable. It seems clear 
power would have justified any amendments 
‘the settlor short of actually revoking the trust 
atement, Trusts (1935), Section 37) and there- 
oroperty is taxable under Section 811(d). 
, the statute applies even where the power to 
only exercisable in conjunction with persons 
Iverse interests (Helvering v. City Bank Co., 
8); Treasury Regulations 105, Section 81.20 
ix, infra)), and such a power would appear 
less significance than the one in the instant 
re the decedent could represent both himself 
eneficiaries. 
xpayers contend (Br. 19-23) that the power 
on amounted to no more than what the law 
ply in its absence and therefore is not enough 
+ taxation. But we think otherwise; and we 
iderstand that the law would imply any such 
retained by the decedent here. This power 
yt only to procedure but also to substance, and 
;’ insistence to the contrary loses sight of the 
nd scope of the language by which the power 
ved. As noted above, here the decedent was 
‘ion to represent both himself and all of the 
eficiaries before any court of competent juris- 
> any time in petitioning for an amendment 
st. If he had not reserved this power, he could 
represented other beneficiaries having adverse 
Schram v. Poole, 97 F. 2d 566 (C. A. 9th) ; 
f Los Angeles v. Winans, 13 Cal. App. 234; I 
1, Trust Administration and Taxation (1945), 
550-558, pp. 608-627. 
ruments of taxpayers are plainly unsound and 


In conjunction with ali the otner benefnciari 
trust and of course this added nothing to whe 
would have conferred in the absence of the spe 
ervation. Such a situation is recognized by 1 
eable Regulations (Treasury Regulations 10% 
81.20) to be nontaxable. And in that conne 
regulation provides: 

The provisions of this section do not a 
transfer if the power may be exercised | 
the consent of all parties having an intere 
or contingent, in the transferred proper 
the power adds nothing to the rights of t] 
as conferred by the applicable local law. 


Here we are concerned with a different sort 
which in effect gave the settlor control over the 
of the beneficiaries. 

The taxpayers say (Br. 24-25) that subdiv 
has to do with persons, not courts, and th 
power is without the scope of the statute | 
could only be exercised by court petition. Bu 
gument is plainly unsound. It is clear that | 
does not depend upon the capacity in which th 
held the power and as we have pointed out 
power reserved by the grantor as trustee is v 
scope of the statute. And of course a powe! 
is always subject to the control of a court « 
In this connection see Stix v. Commissioner, 
562 (C. A. 2d), where the court said (p. 563) : 
language, however strong, will entirely rer 
power held in trust from the reach of a court 01 

Taxpayers cite cases (Br. 26-27) such as 
sioner v. Irving Trust Co., 147 F. 2d 946 (¢ 
but they have little, if any bearing on the ins 
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ss of the decision in the Irving Trust Co. case 
ly does not hold or indicate that taxability 
ase such as we have here can be avoided merely 
ig that the exercise of the power in question 
subject to scrutiny by a court of equity. 

er says (Br. 27) that in the instant case there 
rnal standard with respect to exercise of the 
.ssuming that to be so, it would not weaken our 
rere and it does not at all detract from the 
‘the power. Here the grantor reserved a broad 
rehensive power to alter or amend and that is 
) support taxation under subdivision (d) de- 
fact that the exercise of the power would re- 
ication to a court of competent jurisdiction. 
y of the foregoing we submit that all of the 
here involved (both non-insurance and insur- 
(s) is ineludible under Section 811(d) as well 
; and if this Court agrees with us as to either 
subdivisions, it will be unnecessary for it to 
311(g) which relates solely to insurance and 
cussed in the next section of this brief. 


JUL 


ent, the Insurance Proceeds Are Includible under 
Section 811(g) 

mit that whatever may be thought as to the 
ss of our position with respect to Section 811 
(d), still, the insurance assets are includible 
ction 811(g) of the Code, as amended by 
04 of the Revenue Act of 1942 and the Tax 
rectly so held. (R. 146-151.) 

811(¢), as so amended, relates to amounts 


i .: ay we zw 
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receivable by all other beneficiaries where the: 
was purchased with premiums paid directly; 
rectly by the decedent or with respect to 1 
decedent possessed at his death any of the 
of ownership, exercisable either alone or in co 
with any other person. The law as so amende 
eable to estates of decedents dying after Ox 
1942; but in determining the proportion of 
miums paid by the decedent the amount so p 
before January 10, 1941, shall be excluded if : 
after such date the decedent possessed an i 
ownership in the policy.” 

The instant decedent died in 1944 and so 
going provisions are applicable. Under the 
the statute, outlined above, the insurance proc 
involved are includible if the decedent pos 
his death, or at any time after January 10, 
of the incidents of ownership, exercisable eit 
or in conjunction with any other person. Y 
understand that there is any dispute as to fl] 

The point in dispute is whether the deceden 
such incidents of ownership. We submit th 
them at all times after January 10, 1941, | 
he died. 

The second paragraph of Article XI of 
instrument (which we referred to above in ¢ 
with (d)) contains the following language (I 
149) : 

The Trustor reserves the absolute right 


or cause to be cancelled, and revoke or ¢: 
revoked, any of the insurance policies | 
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24k TO, OY Which May Hereatter be added to thls 
t, provided that he first obtain the written 
ent of any two of the following, to wit: The 
tee, David O. Selznick and Loyd Wright; 
ided further, that upon any cancellation any 
surrender values received on any such policies, 
remain in and/or be added to the corpus of this 


it. 


ry Regulations 105, Section 81.27, as amended 
ix, infra), undertakes to define the term ‘‘inci- 
whership,’’ and provides that it is not confined 
ship in the technical legal sense. Section 81.27 
ides as follows: 


cidents of ownership in the policy include, for 
ple, the right of the insured or his estate to 
economic benefits, the power to change the 
ficiary, to surrender or cancel the policy, to 
n it, to revoke an assignment, to pledge it for 
n, or to obtain from the insurer a loan against 
urrender value of the policy, ete. The insured 
ssses an incident of ownership if his death 
cessary to terminate his interest in the insur- 
as, for example, if the proceeds would become 
ble to his estate, or payable as he might direct, 
ld the beneficiary predecease him. 


Paul, Federal Estate and Gift Taxation (1946 
Section 10.37, pp. 868-372; H. Rep. No. 2333, 
x. 2d Sess., p. 163 (1942-2 Cum. Bull. 372, 491) ; 
Vo. 1631, 77th Cong., 2d Sess., p. 235 (1942-2 
Il, 504, 677). 

the provisions of the trust, quoted above, the 
had the right to cancel and revoke any of the 
ith the consent of two other persons, provided, 
that any cash surrender values received on 
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The insurance policies were made payal 
trust and the decedent reserved in the - 
power to cancel the insurance policies J 
obtained the written consent of any tw 
folowing: The Trustee, David O. Selznick 
Wright. But the decedent reserved t 
to revoke the appointment of the last tw 
persons above and to ‘‘substitute other } 
It is true, as the petitioners contend, 
proceeds of the cancelled policies would n 
diately accrue to the decedent. But those 
would be invested by the trustee and th 
therefrom would go to decedent for his li 
the trust agreement. J*urther, the dece 
served, in the trust, the right to direct th 
as to the investment of the trust corpus 
of which the canceled policies would becc 
the investment directed by the decedent 
be ‘‘approved and permissible by law fo 
ment of trust funds wnder the laws of t 
of California.’’ 

It is apparent that the decedent coul 
the policies and the proceeds representing 
surrender value would become a part of 
corpus. Although the proceeds of the 
policies would not inure to the decedent’. 
the income therefrom (since he reserved 
income for hfe) would go to the deced 
such investment of the proceeds as the 
chose to direct. The right to receive th 
from such property is an ‘‘incident of ow 
within the meaning of the statute. 

In our opinion, the proceeds of the i 
policies allocable to premiums paid prior 
ary 10, 1941, are ineludible in the decedex 
estate ‘under the provisions of section 8 
the Internal Revenue Code, and we so ho 


ould amend and thus change the beneficiaries 
ust and in the circumstances this power 
to an incident of ownership. Chase Nat. 
Tnited States, 278 U. 8. 327; Helvering v. 
33 FY. 2d 215 (C, A. 2d) ; Estate of Welliver v. 
pwer, ST. C. 165. 
ling considered, we think it plain that the 
iadl incidents of ownership sufficient to justify 
inder (¢), and the authorities amply support 
Chase Nat. Bank v. United States, supra; 
Smyth, 87 F. Supp. 983 (N.D. Cal.), affirmed, 
120 (C. A. 9th) ; Commissioner v. Treganowan, 
288 (C. A. 2d), certiorari denied, sub nom. 
Strauss v. Commissioner, 340 U.S. 853; Hock 
stoner, 152 I*. 2d 574 (C. A. 8th) ; Liebmann 
,, 148 FY. 2d 247 (C. A. Ist); Schongalla v. 
49 I’. 2d 687 (C. A. 2d), certiorari denied, 
736; Seward’s Estate v. Commissioner, 164 
(C. A. 4th). 
ght of the foregoing considerations we submit 
ax Court did not err in holding the insurance 
udible under Section 811(¢). 
payers say (Br. 33) that by the assignments 
stee the decedent completely divested himself 
ership and rights in the contracts, retaining 
it of ownership. But that contention is out 
1y with the reservations in the trust instru- 
ded to above, which the decedent unquestion- 
Indeed, the taxpayers admit (Br. 34) that 
ont retained under the trust the right with 
of two other persons to cancel the policies 
event the surrender values were to remain 
sf corpus. However. they contend (Br. 34) 


we submit that such contention is plainly 
The authorities cited by taxpayers are not at 
with our position here and none of them holc 
intimates that rights such as retained by this 
do not constitute an incident of ownershiy 
rights were explicitly reserved in the trust in: 
they are clearly enough to support taxation 1 
(g) and the Tax Court properly so held. 


In the light of these considerations we su 
all of the assets here involved are inceludil 
gross estate under Section 81l(c) or (d) 
the insurance is also taxable under (g). 
Court’s decision is correct and can be supp 
only by the Tax Court’s reasoning but upc 
erounds we have set out in this brief. 


CONCLUSION 
The decision of the Tax Court should be 
Respectfully submitted. 


THERON LAMAR CAUL 
Assistant Attorney C 
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_ Revenue Code: 


.811. Gross ESTATE 


value of the gross estate of the decedent 
oe determined by including the value at the 
f his death of all property, real or personal, 
le or intangible, wherever situated, except 
property situated outside of the United 


_—— 
x *% % % * 


[as amended by Sec. 7(a) of the Technical 
res Act of 1949 (Act of October 25, 1949), 
63 Stat. 891.] Transfers in Contemplation 

Taking Effect at, Death— 


1) General Rule.—To the extent of any inter- 
therein of which the decedent has at any time 
le a transfer (except in case of a bona fide 
for an adequate and full consideration in 
1ey or money’s worth), by trust or other- 


— 
% * * * * 


(B) under which he has retained for his 
fe or for any period not ascertainable with- 
ut reference to his death or for any period 
hich does not in fact end before his death 
i) the possession or enjoyment of, or the 
ight to the income from, the property, or (11) 
1e right, either alone or in conjunction with 
ny person, to designate the persons who shall 
ossess or enjoy, the property or the income 
rerefrom; * 


* % * ae * 
Revocable Transfers— 


% * * * * 


AN Ais ee. - Lee. fhe ee BRST eee. eas OO. OU =122 


thereof was subject at the date of his 
any change through the exercise of 
either by the decedent alone or in co 
with any person, to alter, amend, or 1 
where the decedent relinquished any si 
in contemplation of his death, except 
a bona fide sale for an adequate and ft 
eration In money or money’s worth. 


+ * % % 


(g) [as amended by Section 404(a) of 
enue Act of 1942, c. 619, 56 Stat. 798. |] 
of Infe Insurance.— 


* oe * * 


(2) Receivable by Other Beneficiarie. 
extent of the amount receivable by 
beneficiaries as insurance under poli 
the life of the decedent (A) purchased 
miums, or other consideration, paid d 
indirectly by the decedent, in propo! 
the amount so paid by the decedent be 
total premiums paid for the imsurane 
with respect to which the decedent po 
his death any of the incidents of owners 
cisable either alone or in conjunction 
other person. For the purposes of ¢! 
of this paragraph, if the decedent tr 
by assignment or otherwise, a policy 
ance, the amount paid directly or ind 
the decedent shall be reduced by an amo 
bears the same ratio to the amount pai 
or indirectly by the decedent as the con: 
in money or money’s worth received by 
dent for the transfer bears to the val 
policy at the time of the transfer. Io 
poses of clause (B) of this paragraph 
‘incident of ownership’’ does not - 
reversionary interest. 
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20, 683 Stat. 891: 


7. Transrers Takine Errect at DEATH. 


* * * * % 


The amendment made by subsection (a) 
ye applicable with respect to estates of cdece- 
dying after February 10, 1939. The provi- 
of section 811(c) of the Internal Revenue 
as amended by subsection (a), shall (except 
erwise specifically provided in such section 
the following sentence) apply to transfers 
on, before, or after February 26, 1926. The 
ions of section 811(¢)(1)(B) of such code 
not, in the case of a decedent dying prior 
ary 1, 1950, apply to— 


|) a transfer made prior to March 4, 1931; or 


») a transfer made after March 3, 1931, and 
r to June 7, 1932, unless the property trans- 
ed would have been ineludible in the dece- 
’s gross estate by reason of the amendatory 
‘uage of the joint resolution of March 3, 1931 
Stat. 1516). 


* * + + * 
. Act of 1942, c. 619, 56 Stat. 798: 
404. Prockeps oF Lire INSURANCE. 


x * % * * 


Decedents to Which Amendments Appl- 
—The amendments made by subsection (a) 
e applicable only to estates of decedents dying 
he date of the enactment of this Act [October 
42]; but in determining the proportion of 
emiums or other consideration paid directly 
irectly by the decedent (but not the total 
ums paid) the amount so paid by the dece- 
m or before January 10, 1941, shall be ex- 


Internal Revenue Code: 


Sec. 81.18 [as amended by T.D. 5834, 1 
Rev. Bull. 6, 14.] Transfers with Pos 
Enjoyment Retained.—(a) General rule 
in the case of a bona fide sale for an 
and full consideration in money or mone 
section 811(c) (1) (B) requires the inclus 
gross estate of the value of all property ti 
by the decedent, whether in trust or otl 
the decedent retained or reserved the u 
sion, right to the income, or other enjoyir 
transferred property (1) for his life; ¢ 
any period not ascertainable without re 
his death; or (3) for such a period as t 
his intention that it should extend at 
the duration of his life and his death oce 
the expiration of such period. LExeept as 
in paragraph (b) of this section such p 
ineludible without regard to the date 
transfer was made, whether before or 
enactment of the Revenue Act of 1916. 


A reservation for a ‘‘period not ase 
without reference to his death’? may be | 
by a reservation of the right to receive, in 
payments, the income of the transferred 
where none of the income between the last 
payment and the decedent’s death was 
ceived by him or his estate. This expre 
includes a reservation of the right to r 
income from transferred property after 
of another person who in fact survived 
dent; but in such a case the amount to bi 
in the gross estate under this section 
include the value of the outstanding ine 
est in such other person. However, if s 
person predeceased the decedent, the r 
may be considered to be for the deceden 
for such a priod as to evidence his inte 


nent of the property will be considered as 
‘been retained by or reserved to the decedent 
extent that during any such period it is to 
lied toward the discharge of a legal obliga- 
the decedent, or otherwise for his pecuniary 


ich retention or reservation is of a part only 
use, possession, income, or other enjoyment 
property, then only a corresponding propor- 
the value of the property should be included 
srmining the value of the gross estate. 

> section 81.15.) 


E'states of decedents dying before January 1, 
-In the case of a decedent who died before 
ry 1, 1950, property shall not be included 
gross estate under this section unless trans- 


) after March 3, 1931, and before June 7, 
, and the retention or reservation by the 
dent was (A) for his life or (B) for such 
seriod as to evidence his intention that it 
ud extend at least for the duration of his 
and his death occurs before the expiration 
uch period; or 

») on or after June 7, 1932. 


_ 81.19 [as amended by T. D. 5834, supra, 
| Transfers with Right Retained to Desig- 
Vho Shall Possess or Enjoy—(a) General 
-ixcept in the case of a bona fide sale for an 
ate and full consideration in money or 
’s worth, section 811(c) (1) (B) requires the 
ion in the gross estate of the value of all prop- 
ransterred by the decedent, whether in trust 
erwise, if there is retained by or reserved 
1 (1) for his hfe, or (2) for any period not 
ainable without reference to his death, or 
yr such a period as to evidence his intention 


tion with any other person or persons tc 
the person or persons who shall posses 
the transferred property or the income 
Except as provided in (b) of this sec 
property is ineludible without regard t 
when the transfer was made, whether 
after the enactment of the Revenue Ac 

The rights of designation described 
811(c)(1)(B) inelude a reserved powe 
nate the person or persons who shall, « 
decedent’s life or during any lesser ] 
seribed in such section, receive the inc 
the transferred property or who shall, ¢ 
such period, possess or enjoy non-ir 
ducing property. Such rights of desis 
not, however, include powers over the t: 
property itself not affecting the enjoy 
income during the decedent’s life. (See 
section 81.20.) 

If the retention or reservation of the 
seribed pertains to a part only of the t 
property, or toa part only of the income | 
then only a corresponding proportion 01 
of the transferred property is ineludibl 
mining the value of the gross estate. 

The right to so designate will be treatec 
been retained or reserved if at the ti 
transfer there was an understanding, 
pressed or implied, that such right wou 
created or conferred. 

(See section 81.15.) 


(b) Estates of decedents dying before . 
1950.—In the case of a decedent who d 
January 1, 1950, property shall not be i 
the gross estate under this section un 
ferred— 


(1) after March 3, 1931, and befo 
1932, and the right of designation wa 


expiration of such period; or 
2) on or after June 7, 1932. 


.81.20. Transfers with Power to Change the 
ment.—(a) Transfers included.—Subsection 
f section 811 embraces a transfer by trust 
1erwise (if not amounting to a bona fide 
or an adequate and full consideration in 
7 or money’s worth) when at the time of 
snt’s death the enjoyment of the transferred 
rty, or some part thereof or interest therein, 
subject to any change through a power 
sable either by the decedent alone, or by 
n conjunction with some other person or 
is, to alter, or amend, or revoke, or terminate. 
section 81.15.) 

addition to subdivision (d)(1) of the Reve- 
ct of 1926, by section 805 of the Revenue Act 
6, of the phrase to the effect that it is not ma- 
in what capacity the power was subject to 
se by the decedent or by the other person or 
is in conjunction with the decedent (which 
> is also embodied in subsection (d)(1) of 
1 811 of the Internal Revenue Code), is con- 
d merely declaratory of the meaning of the 
rision prior to the addition of the phrase. 
second phrase added to this subdivision of 
evenue Act of 1926 by amendment in 1936 
nbodied in section 811(d) (1) of the Internal 
ue Code), namely, ‘‘ without regard to when 
m what source the decedent acquired such 
,’’ is not considered declaratory of the mean- 
the subdivision prior to the amendment in 
in which no one of the powers enumerated 
subdivision was reserved at the time of the 
g of the transfer, but one or more thereof 
conferred subsequent thereto (whatever the 
from which conferred) without any under- 
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vevenue Act OF lyvod (WHIen IS also er 
subsection (d)(1) of section 811 of th 
Revenue Code) consists of the additi 
words ‘‘or terminate’’ following the \ 
alter, amend, revoke.’’ Such addition is « 
but declaratory of the meaning of the s 
prior to the amendment. A power to ter 
pable of being so exercised as to revest 
cedent the ownership of the transferrec 
or an interest therein, or as otherwise t 
his benefit or the benefit of his estate, 

extent, the equivalent of a power to ‘‘re\ 
when otherwise so exercisable as to effec 
in the enjoyment, is the equivalent of ¢ 
‘falter.’’ 

(b) Taxability—The property or ar 
therein transferred as described in subs 
shall be included in the gross estate 1! 
within any one of the following paragré 


(1) If the transfer was made prior to 
ment of the Revenue Act of 1924 (4:01 
ern standard time, June 2, 1924), and 
was reserved at the time of the transfe 
exercisable by the decedent alone or in ec 
with a person or persons having no subs 
verse interest or interests in the transfe 
erty, or if exercisable in conjunction wit 
having a substantial adverse interest 01 
eral persons some or all of whom held s: 
verse interest, then to the extent of any 
interests held by a person or persons n¢ 
to join in the exercise of the power and 
tent of any adverse interest which wa 
stantial. 

(2) If the transfer was made after 
ment of the Revenue Act of 1924 (4:01 
ern standard time, June 2, 1924) and 
amendment of the subdivision by the Re 
of 1986 became effective (June 23. 1936 
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ra substantial adverse interest or interests 
transferred property, or in conjunction with 
is One or more of whom had and one or more 
m had not such an adverse interest. 

If the transfer was made after June 22, 
the date of the enactment of the Revenue 
* 1936), and the power was either reserved 
time of the transfer or later created or con- 
, without regard to the source from which 
wer was acquired, and whether exercisable 
decedent alone or in conjunction with a per- 
persons either having or not having a sub- 
il adverse interest or interests in the trans- 
property, or in conjunction with persons 
more of whom had and one or more of whom 
yt such an adverse interest. 


ised in this and in the next succeeding sec- 
he expression ‘‘reserved at the time of the 
er’’ refers to a power to which the transfer 
ibject when made, whether the power arose 
plication of law or by the express terms of 
strument of transfer, and which continued 
date of decedent’s death (see the paragraph 
‘ollowing as to the conditions under which 
ywer will be considered as existent at dece- 
death) to be exercisable by decedent alone 
him in conjunction with some other person 
‘sons, and includes any understanding, ex- 
d or implied, had in connection with the mak- 
the transfer that the power should later be 
d or conferred. 


power to alter, amend, revoke, or terminate 
e considered to have existed on the date of 
scedent’s death, though the exercise of the 
was subject to a precedent giving of notice, 
ugh the alteration, amendment, revocation, 
nination would take effect only on the expira- 
f a stated period after the exercise of the 
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which had not arrived, or the happening 
ticular event which had not occurred, at : 
death. In determining the value of the 
tate in such cases the full value of the 
transferred subject to the power shou 
counted for the period required to elaps 
the date of decedent’s death and the « 
which the alteration, amendment, revocat 
mination could take effect. 


(See section 81.10(i) (3).) 


The provisions of this section do not 
transfer if the power may be exercised 
the consent of all parties having an inter 
or contingent, in the transferred prope! 
the power adds nothing to the rights of 1 
as conferred by the applicable local law. 

Sec. 81.27 [as amended by T. D. 5239, 
Bull. 1081, 1092.] Jnsurance Receivable 
Beneficiaries.—(a) In case of decedent a 
October 21, 1942.—TVhe regulations pres 
der this subsection (except as otherwise 
herein or in subsection (b) of this sectio 
plicable only in the case of decedents w] 
ter October 21, 1942, the date of the en: 
the Revenue Act of 1942. In such eases, t 
of the aggregate proceeds of all insura 
life of the decedent not receivable by 
benefit of his state must also be inclu 
gross estate, as follows: 

(1) Such insurance (not ineludible 
of this subsection) purchased with 
or other consideration, paid directly o1 
by the decedent, in the proportion 
amount so paid by the decedent be 
total premiums paid for the insuranc 

(2) Such insurance with respect to 
decedent possessed at his death any ¢ 
dents of ownership, exercisable either 
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ning the proportion of the premiums or 
onsideration paid directly or indirectly by 
edent (but not the total premiums paid) 
punt so paid by the decedent on or before 
y 10, 1941, shall be excluded if at no time 
ich date the decedent possessed an incident 
ership in the policy. For the purpose of 
ceding sentence a reversionary interest is 
dent of ownership. For a description of 
1 other incidents of ownership, see the fol- 
paragraph and subsection (b) of this sec- 


che purposes of this section, the term ‘‘inci- 
f ownership’’ is not confined to ownership 
echnical legal sense. For example, a power 
ge the beneficiary reserved to a corporation 
ch the decedent is sole stockholder is an 
t of ownership in the decedent. For the 
es of this subsection, the term ‘‘incidents 
ership’’ includes the incidents of ownership 
ed in subsection (b) (except as provided in 
‘t sentence) and, in addition, includes inci- 
xf ownership possessed by the decedent as 
ay of the community where the insurance 
is properly held as community property by 
sedent and spouse. Section 811(a)(2), as 
by the Revenue Act of 1942, expressly pro- 
hat for the purposes of section 811(¢) (2) 
see (2) of this subsection), but not for the 
es of section 811(g) (2) (A) (see (1) of this 
ion), the term ‘‘incidents of ownership”’ 
yt include a reversionary interest. However, 
gnment of an insurance policy by a decedent 
sing other incidents of ownership therein un- 
ich he reserves a reversionary interest may 
in the proceeds of the policy being includible 
moe estate under section 811(c). See sec- 
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for example, the right of the insured or 
to its economic benefits, the power to ¢ 
beneficiary, to surrender or cancel the 
assign it, to revoke an assignment, to pl 
a loan, or to obtain from the insurer a lo 
the surrender value of the policy, ete. 
sured possesses an incident of owners 
death is necessary to terminate his inte! 
insurance, as, for example, if the proce 
become payable to his estate, or payable a 
direct, should the beneficiary predecease 


* Be * * 


